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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 110,  and  114 

Funding  of  Federal  Candidate  Debates; 
Proposed  Regulations 

agency:  Federal  Election  Commission. 
action:  Proposed  regulations. 

summary:  This  notice  requests  public 
comment  concerning  payments  by 
corporations  and  labor  unions  in 
connection  with  the  staging  and 
covering  of  Federal  candidate  debates. 

In  this  regard,  the  Commission  seeks 
comment  on  several  specific  questions 
dealing  with  candidate  debates.  In 
addition,  the  Commission  seeks 
comments  on  candidate  debate 
regulations  which  were  transmitted  to 
Congress  on  June  28, 1979  and 
subsequently  disapproved  by  the 
Senate.  Both  the  specific  questions  and 
the  proposed  regulations  are  set  forth 
under  Supplementary  Information. 

DATE:  Hearings  will  be  held  on  October 
23, 1979  at  10:00  a.m.  and  will  be 
continued  on  October  24, 1979,  at  10:00 

a.m.  Comments  must  be  received  on  or 
before  November  13, 1979, 

ADDRESS:  The  hearings  will  be  held  at 
the  Federal  Election  Commission  Office 
located  at  1325  K  Street,  NW„ 
Washington,  D.C.  Those  persons 
wishing  to  appear  at  the  hearing  are 
requested  to  please  contact  Patricia  Ann 
Fiori  at  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Ann  Fiori.  Assistant  General 
Counsel.  1325  K  Street  NW., 

Washington.  D  C.  20463  (202)  523-4143. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  adopted  (pursuant  to  a  July 
12. 1977  Notice  of  Proposed  Rulemaking, 
42  FR  35856)  proposed  regulations 
concerning  the  sponsorship  and  funding 
of  Federal  candidate  debates.  The 
proposed  regulations  were  transmitted 
to  Congress  on  June  28. 1979  (44  FR 
39348)  and  were  disapproved  by  the 
Senate  pursuant  to  2  U.S.C.  438(c)  on 
September  17. 1979. 

Various  questions  are  raised  under 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  concerning  amounts 
spent  to  fund  Federal  candidate  debates. 
2  U.S.C.  431(e)  defines  the  term 
“contribution"  as  “a  gift,  subscription, 
loan,  advance,  or  deposit  of  money  or 
anything  of  value  made  for  the  purpose 
of  influencing  the  nomination  for 
election,  or  election,  of  any  person  to 
F'ederal  office":  and.  2  U.S.C.  431(f) 
defines  the  term  "expenditure"  as  “a 
purchase,  payment,  distribution,  loan, 
advance,  deposit,  or  gift  of  money  or 
anything  of  value,  made  for  the  purpose 


of  *  *  *  influencing  the  nomination  for 
election,  or  the  election,  of  any  person  to 
Federal  office  *  *  Contributions  and 
expenditures  as  thus  defined  must  be 
reported  to  the  Commission  pursuant  to 
2  U.S.C.  434(B)  and  are  subject,  inter 
alia,  to  certain  limitations  contained  in  2 
U.S.C.  441a.  Furthermore,  2  U.S.C.  441b 
prohibits  corporations  and  labor 
organizations  from  using  their  general 
treasury  funds  to  make  contributions  or 
expenditures  “in  connection  with" 
federal  elections. 

The  proposed  regulations  were 
intended  to  respond  to  the  issues 
presented  by  the  League  of  Women 
Voters  in  the  1976  sponsorship  of 
presidential  debates.  They  would  have 
created  a  narrow  exemption  that  would 
have  permitted  certain  tax  exempt 
organizations  to  receive  corporate  and 
union  funds  to  pay  the  costs  of  staging 
debates  between  candidates  for  Federal 
office.  Without  the  proposed  regulations, 
the  use  of  corporate  and  union  funds  to 
stage  such  debates  would  be  barred  by  2 
U.S.C  441b.  The  proposed  regulations 
transmitted  to  Congress  on  June  28, 1979 
were  not  intended  to  address  the  issue 
of  whether  incorporated  news  media 
staging  and  covering  of  candidate 
debates  would  be  permissible  under  2 
U.S.C.  §  431(f)(4)(A)  and  441b.  The 
Commission  now  requests  comments  on 
several  questions  concerning  the 
funding  of  candidate  debates  in  general, 
and,  in  addition,  requests  comments  on 
specific  questions  regarding  debates 
staged  or  covered  by  newspapers 
broadcasters.  Comments  on  the 
proposed  regulations  transmitted  to 
Congress  on  June  28. 1979  are  also 
requested.  Both  the  questions  and 
regulations  are  set  forth  below. 

Questions  Concerning  Payments  by 
Corporations  and  Labor  Unions  in 
Connection  W'ith  the  Staging  and 
Covering  of  Federal  Candidate  Debates 

1.  Should  the  Federal  Election 
Commission  adopt  regulations  dealing 
with  corporate  and  union  disbursements 
in  connection  with  the  staging  and 
covering  of  candidate  debates?  If  so, 
should  the  Commission  distinguish 
between  presidential  candidate  debates 
and  congressional  candidate  debates?  If 
so,  how? 

2.  Under  what  circumstances  or 
conditions  are  a  corporation’s  or  labor 
union's  disbursement  from  its  general 
treasury  funds  to  finance  a  debate  not  a 
contribution  or  expenditure  in 
connection  with  an  election? 

3.  Should  corporations  and  unions  be 
permitted  to  donate  funds  to  other 
organizations  which  stage  debates? 
Should  only  organizations  exempt  from 
taxation  under  26  U.S.C.  501(c)(3)  be 


permitted  to  receive  corporate  and 
union  funds  to  stage  debates?  Should 
other  tax  exempt  organizations  be 
permitted  to  receive  such  funds  to  stage 
debates? 

4.  If  the  Commission  adopts 
regulations  permitting  only 
organizations  exempt  from  taxation 
under  26  U.S.C.  501(c)(3)  to  receive 
corporate  and  union  funds  to  stage 
candidate  debates,  should  those 
regulations  simply  require  that  the 
d^ates  be  conducted  in  a  nonpartisan 
manner,  or  should  those  regulations 
specify  in  detail  the  structure  of  such 
debates  in  order  to  avoid  violations  of  2 
U.S.C,  441b?  (See  the  proposed 
regulations  attached  hereto.) 

5.  How  should  the  term  "candidate 
debate"  be  defined?  How  are  candidate 
debates  different  from  joint  or  single 
candidate  appearances? 

6.  How  frequently  and  in  what  manner 
do  broadcasting  stations,  newspapers, 
magazines,  periodical  publications,  or 
other  entities  stage  candidate  debates? 

7.  Are  broadcasting  stations  regulated 
in  the  staging  of  candidate  debates 
exclusively  by  section  315  of  the 
Communications  Act  of  1934  (47  U.S.C, 
315),  or  also  by  the  Federal  Election 
Campaign  Act  of  1971,  as  amended, 
particularly  2  U.S.C.  431(f)(4)(A)  and 
441b?  Would  the  result  change  for  the 
purposes  of  2  U.S.C.  431(f)(4)(A)  and 
441b  when:  (a)  the  debate  is  held  in  the 
broadcaster's  own  facilities;  or  (b)  the 
debate  is  held  in  outside  facilities? 

8.  If broadcasting  station  does  not 
invite  all  candidates  for  an  office  to 
participate  in  a  debate,  but  in 
compliance  with  47  U.S.C.  315  provides 
those  candidates  not  invited  with  equal 
time  in  a  non-debate  format,  would  a 
contribution  to  those  included  in  the 
debate  result  under  2  U.S.C.  431  or  441b? 

9.  Assuming  that  a  broadcasting 
station  may  stage  and  cover  a  debate, 
how  may  this  activity  be  funded  without  ' 
violating  2  U.S.C.  441b? 

a.  If  an  incorporated  broadcasting 
station  sets  up  a  debate  using  the  station 
facilities  subject  to  section  315  of  the 
Communications  Act  (47  U.S.C.  315), 
may  the  station  sell  commercial 
advertising  time  to  corporations  or 
unions  to  pay  for  the  showing  of  the 
debate  and  run  the  commercial 
advertisements  during  the  course  of  the 
debate  without  violating  2  U.S.C.  441b? 

b.  May  the  station  find  a  corporation 
or  union  to  underwrite  the  costs  of  such 
a  program  as  a  public  service,  running 
spots  at  the  beginning  or  end  of  the 
program  or  other  appropriate  time  to 
inform  the  viewers  or  listeners  of  the 
corporate  or  union  underwriting? 

c.  May  the  station  sell  commercial 
advertising  time  to  corporations  or 
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unions  to  pay  for  the  showing  of  the 
debate  and  run  commercial 
advertisements  during  the  course  of  the 
debate? 

d.  Would  a  corporation  or  union 
which  made  payments  for  advertising  or 
underwriting  as  illustrated  in  questions 
9a  through  c  violate  2  U.S.C.  441b? 

10.  Would  the  staging  of  a  candidate 
debate  by  a  newspaper,  magazine  or 
other  periodical  publication  be  a  news 
story,  commentary  or  editorial  within 
the  meaning  of  2  U.S.C.  431(f)(4)(A)? 
Would  disbursements  in  connection 
with  such  activity  by  an  incorporated 
newspaper,  magazine,  or  other 
periodical  publication  be  a  violation  of  2 
U.S.C.  441b?  Does  the  result  change  if 
the  debate  is  staged:  (a)  In  the 
newspaper's,  magazine's  or  other 
periodical  publication's  own  facilities; 
or  (b)  in  outside  facilities? 

11.  Would  a  newspaper  which 
accepted  corporated  or  labor  union 
payments  in  connection  with  the  staging 
of  a  debate  violate  2  U.S.C.  441b?  Would 
a  corporation  or  labor  union  which 
made  such  payments  violate  2  U.S..C. 
441b? 

12.  If  a  newspaper,  magazine  or  other 
periodical  publication  stages  a  debate 
and  does  not  invite  all  candidates  for  an 
office  to  attend,  would  a  contribution  to 
those  included  in  the  debate  result 
under  2  U.S.C.  431  or  441b? 

13.  Should  the  staging  of  candidate 
debates  by  a  newspaper,  magazine  or 
other  periodical  be  considered  exempt 
under  2  U.S.C.  431(f)(4)(A)  only  if  the 
Commission  adopts  regulations  to  insure 
their  fairness  and  nonpartisan 
character? 

14.  Does  the  First  Amendment  to  the 
United  States  Constitution  limit  the 
extent  to  which  the  Federal  Election 
Commission  may  regulate  the  staging  of 
candidate  debates  by  newspapers, 
magazines  or  other  periodical 
publications?  If  so.  to  what  extent? 

The  following  are  the  proposed 
regulations  transmitted  to  Congress  on 
June  28, 1979,  which  were  subsequently 
disapproved  by  the  Senate  on 
September  17. 1979,  and  are  printed 
below  for  information  purposes  only. 

11  CFR  100.4(b)(16)  is  added  to  read 
as  follows: 

§  100.4  Contribution. 
***** 

(b)  *  *  * 

(16)  Funds  provided  to  defray  costs 
incurred  in  sponsoring  nonpartisan 
public  candidate  debates  held  in 
accordance  with  the  provisions  of  11 
CFR  110.13. 

11  CFR  100.7(b)(18)  is  added  to  read 
as  follows: 


$  100.7  Expendttur*. 

*  *  *  *  *  * 

(b)  *  *  * 

(18)  Funds  used  to  defray  costs 
incurred  in  sponsoring  nonpartisan 
public  candidate  debates  held  in 
accordance  with  the  provisions  of  11 
CFR  110.13. 

11  CFR  110.13  is  added  to  read  as 
follows: 

§  1 1 0. 1 3  Nonpartisan  public  candidate 
debates 

(a)  Sponsor.  A  nonprofit  organization 
which  is  exempt  from  federal  taxation 
under  26  U.S.C.  501(c)(3)  and  which  has 
a  history  of  neither  supporting  nor 
endorsing  candidates  or  political  parties 
may  sponsor  nonpartisan  public  debates 
held  in  accordance  with  11  CFR 
110.13(b). 

(b)  Debate  Structure — (1)  Presidential, 
House  or  Senate  General  Election 
Candidate  Debates,  (i)  If  the  sponsor 
invites  one  general  election  candidate 
who  has  been  nominated  by  a  major 
party  to  participate  in  a  debate,  then  the 
sponsor  must  invite  all  candidates 
nominated  for  the  same  office  by  any 
major  party  to  participate  in  the  same 
debate. 

(ii)  If  the  sponsor  invites  one  general 
election  candidate  who  has  been 
nominated  for  election  to  that  office  by 
a  minor  party  to  participate  in  a  debate, 
then  the  sponsor  must  invite  all 
candidates  nominated  for  the  same 
office  by  any  minor  party  to  participate 
in  the  same  debate. 

(iii)  If  the  sponsor  invites  one  general 
election  candidate  who  has  been 
nominated  for  election  to  that  ofHce  by 
a  new  party  to  participate  in  a  debate, 
then  the  sponsor  must  invite  all 
candidates  nominated  for  the  same 
office  by  any  new  party  to  participate  in 
the  same  debate. 

(iv)  If,  in  a  debate  under  11  CFR 
110.13(b)(l)(i),  only  one  major  party 
candidate  agrees  to  participate,  then  the 
sponsor  must  invite  all  minor  party 
candidates  nominated  for  the  same 
office  to  participate  in  the  debate.  If,  in  a 
debate  under  11  CFR  110.13(b)(l)(ii), 
only  one  minor  party  candidate  agrees 
to  participate,  then  sponsor  must  invite 
all  new  party  candidates  nominated  for 
the  same  office  to  participate  in  the 
debate. 

(v)  The  sponsor  shall  have  the 
discretion  to  include  any  minor  party, 
new  party,  independent  or  write-in 
candidate  in  any  debate  held  under  11 
CFR  110.13(b)(1). 

(vi)  If  a  sponsor  holds  a  debate  for 
presidential  general  election  candidates, 
if  may  also  hold  a  separate  debate  to 
which  all  vice-presidential  running- 


mates  of  the  candidates  who 
participated  in  the  general  election 
debate  are  invited. 

(vii)  In  States  where  the  names  of  a 
candidate's  electors,  rather  than  the 
name  of  the  candidate,  will  appear  on  a 
State  election  ballot,  that  candidate  will 
be  deenied  to  be  the  candidate  for  the 
purpose  of  11  CFR  110.10(b)(1). 

(2)  Presidential  Caucus,  Convention 
or  Primary  Election  Candidate  Debates. 
(i)  A  sponsor  may  hold  a  presidential, 
caucus,  convention  or  primary  election 
candidate  debate  in  any  of  the  following 
ways: 

(A)  The  sponsor  shall  invite  all 
candidates  qualified  to  appear  on  a 
state  primary  election  ballot  in  a 
speciHed  region,  as  well  as  each 
recognized,  active  candidate  in  any 
caucus  or  convention  state  in  that 
region. 

(B)  In  lieu  of  a  debate  held  under  11 
era  110.13  (2](i)  (A)  or  (C).  the  sponsor 
has  the  option  of  holding  a  debate  to 
which  all  candidates  of  all  parties  of  the 
same  type  (major,  minor  or  new)  in  a 
specified  region  are  invited.  . 

(C)  In  lieu  of  a  debate  held  in 
accordance  with  11  CFR 
110.13(b)(2)(i)(A)  or  (B).  the  sponsor  has 
the  option  of  holding  a  debate  restricted 
to  candidates  seeking  the  nomination  of 
one  party  in  a  specified  region.  If  the 
sponsor  chooses  to  hold  a  debate 
restricted  to  the  candidates  for  a 
particular  party's  nomination,  then  the 
sponsor  must  also  invite  the  candidates 
for  nomination  by  each  party  of  that 
type  (naajor,  minor  or  new)  to  participate 
in  a  similar  separate  debate  restricted  to 
the  candidates  seeking  nomination  by 
one  party.  However,  where  each  of  the 
parties  of  that  type  does  not  have  at 
least  two  candidates  seeking  the 
nomination  of  that  party,  then  the 
sponsor  does  not  have  the  option  to  hold 
separate  debates  under  this.section. 

(ii)  In  States  where  the  name  of  a 
candidate's  electors,  or  the  name  of 
delegate  candidates  pledged  or 
committed  to  a  presidential  candidate 
seeking  nomination  of  a  party,  rather 
than  the  name  of  the  candidate,  will 
appear  on  a  State  election  ballot,  that 
candidate  will  be  deemed  to  be  the 
candidate  for  the  purposes  of  11  CFR 
110.13(b)(2). 

(3)  House  or  Senate  Caucus. 
Convention  or  Primary  Election 
Candidate  Debates,  (i)  For  House  or 
Senate  candidate  debates  in  a  primary 
election  state,  the  sponsor  shall  invite 
all  candidates  who  are  seeking  party 
nomination  for  the  same  office  and  are 
qualified  to  appear  on  the  ballot;  or  in  a 
caucus  or  convention  state,  the  sponsor 
shall  invite  all  recognized  active 
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candidates  seeking  party  nomination  for 
the  same  office. 

(ii)  In  lieu  of  a  debate  held  under  11 
CFR  110.13  (b)(3)(i)  or  (iii),  the  sponsor 
has  the  option  of  holding  a  debate  to 
which  all  candidates  of  all  parties  of  the 
same  type  (major,  minor  or  new)  in  a 
specified  region  are  invited. 

(iii)  In  lieu  of  a  debate  held  in 
accordance  with  11  CFR  110.13(b)(3)(i) 
or  (ii),  the  sponsor  has  the  option  of 
holding  a  debate  restricted  to 
candidates  seeking  the  nomination  of 
one  party.  If  the  sponsor  chooses  to  hold 
a  debate  restricted  to  the  candidates  for 
a  particular  party  nomination,  then  the 
sponsor  must  also  invite  the  candidates 
for  nomination  by  each  party  of  that 
type  (major,  minor  or  new)  to  participate 
in  a  similar  separate  debate  restricted  to 
the  candidates  seeking  nomination  by 
one  party.  However,  where  each  of  the 
parties  of  that  type  does  not  have  at 
least  two  candidates  seeking  the 
nomination  of  that  party,  then  the 
sponsor  does  not  have  the  option  to  hold 
separate  debates  under  this  section. 

(4)  Two  candidate  requirement.  At 
least  two  candidates  must  participate  in 
any  debate  held  under  11  CFR  110.13(b). 

(5)  Definitions.  For  purposes  of  11 
era  110.13(b).  the  following  definitions 
apply. 

(i)  The  term  "major  party"  means, 
with  respect  to  any  United  States 
presidential.  House,  or  Senate  general 
election,  a  political  party  whose 
candidate  for  that  office  in  the  preceding 
election  for  that  office  received,  as  the 
candidate  of  such  party  25  percent  or 
more  of  the  total  number  of  popular 
votes  received  by  all  candidates  for 
such  office. 

(ii)  The  term  “minor  party”  means, 
with  respect  to  any  United  States 
presidential.  House,  or  Senate  general 
election,  a  political  party  whose 
candidate  for  that  office  in  the  preceding 
election  for  that  office  received,  as  the 
candidate  of  such  party,  5  percent  or 
more  but  less  than  25  percent  of  the  total 
number  or  popular  votes  received  by  all 
candidates  for  such  office. 

(iii)  The  term  “new  party"  means, 
with  respect  to  any  United  States 
presidential.  House,  or  Senate  general 
election,  a  political  party  which  is 
neither  a  major  party  nor  a  minor  party. 

•  (6)  Endorsements  by  more  than  one 
party.  For  purposes  of  11  CFR  110.13(b), 
a  candidate  receiving  the  endorsement 
of  a  major  party  and  a  minor  or  new 
party  will  be  considered  a  major  party 
candidate.  A  candidate  receiving  the 
endorsement  of  a  minor  party  and  a  new 
party  will  be  considered  a  minor  party 
candidate. 

11  CFR  114.4(e)  is  added  to  read  as 
follows: 


§114.4  Nonpartisan  communication. 

«  *  *  *  * 

(e)  Nonpartisan  public  candidate 
debates.  A  corporation  or  labor 
organization  may  donate  funds  to 
organizations  qualified  under  11  CFR 
110.13  to  sponsor  nonpartisan  public 
candidate  debates  held  in  accordance 
with  the  provisions  of  that  section. 

Dated:  October  5. 1979. 

Robert  O.  Tieman, 

Chairman,  Federal  Election  Commission. 
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